;gQ                                 LAW OF  CONTBAGTS.
sum shall be deducted from the purchase price if the quantity is   not   delivered   as  agreed.    These   are   called   'liquidated
damages.9
"But the parties in affixing a fixed sum for the nonper-formance of his promise by one, or each of them, may have intended not to assess the damages at which they rate the non-performance of the promise, but to secure the performance by the imposition of a penalty in excess of the actual loss likely to be sustained. And in this case, the amount recoverable is limited to the loss actually sustained, regardless of the sum undertaken to be paid by the defaulter. These are called *penalties.9
"The courts will always construe the contract in harmony with the intention of the parties, and without regard to the terms used. If the general effect of the agreement shows that they intended to provide for a penalty they will restrict the recovery to the actual damages incurred although the words 'liquidated damages' are used in the instrument. So, where the parties have used the milder term 'penalty/ courts have sometimes held that the stipulated sum was, from the nature of the case, to be considered as liquidated damages and recoverable in full. Whether the sum mentioned in an agreement to be paid for a breach is to be treated as a penalty, or as liquidated and ascertained damages, is a question of law, to be decided by the judge, upon a consideration of the whole instrument. Where it is plain that the parties meant the sum fixed to be liquidated damages, the courts will not interfere to frustrate that intention, but, if it be doubtful, upon the whole agreement, whether the sum named was intended to be a penalty or liquidated damages, it will be construed to be a penalty, it being the tendency of the courts to consider the contract as creating a penalty to cover the damages actually sustained by a breach, rather than liquidated damages.

